
Balancing Free Speech & Sign Regulation

Protecting Free Speech

Local governments are entrusted with enacting laws that benefit the community as a whole while still respecting the 
legal rights of its residents. Sign regulation is a prime example of this balancing act. Counties want to protect their 
community’s visual aesthetics and prevent distracted driving through effective sign ordinances. However, because 

signs are a form of speech, those ordinances may infringe on an individual’s First Amendment right to free speech. 

The Supreme Court and Sign Ordinances
In June 2015, the United States Supreme Court unanimously ruled that 
the sign ordinance of Gilbert, AZ, was unconstitutional. The case, Reed v. 
Town of Gilbert, clarified that it is unconstitutional for local governments 
to create different regulations based on sign content without showing that 
a compelling government interest necessitates the regulation and that the 
regulation is narrowly tailored. In the case, the Town enacted an ordinance 
that established sign size requirements and limitations on sign posting for 
different types of signs, e.g., political signs, directional signs for church 
services. A church group challenged the limitations placed on church 
directional signs arguing that the regulation violated its First Amendment 
right to free speech. 

The Court agreed with the church group.  Because the sign ordinance 
applied different standards depending on the subject matter of the 
signs, e.g., political, religious, etc., the ordinance was “content based.”  
Therefore, to not be in violation of the first amendment, the Town had to 
show a compelling government interest relative to each sign category type 
and that the limitations placed on that category were narrowly tailored to 
address that compelling government interest. During litigation, the Town did 
not provide evidence showing a compelling government interest and also 
could not show the ordinance was narrowly tailored to address that interest.   

Content Neutral Ordinances
Counties may regulate signs using time, place, and manner restrictions, 
but laws must serve a legitimate government interest such as public safety 
or community aesthetics. If there is a legitimate government interest, 
counties may regulate using non-content based factors. Here are five 
examples, but more exist: 

• Size
• Location/zoning
• Lighting
• Fixed messaging vs electronic signs with changing messages
• Number of signs

If a county wants to adopt a content based regulation, it may do so if it can establish that compelling government interest 
exists necessitating the regulation and that the ordinance is drafted narrowly to address those needs. 

Why is this important to 
Minnesota Counties? 

The majority opinion in Reed v. 
Town of Gilbert acknowledged 
that requiring ordinances to 

have a compelling government 
interest will invalidate current 

laws that are “entirely 
reasonable.” A concurrent 

opinion echoed this assumption, 
predicting that in the coming 
years, “courts will discover 
that thousands of towns” 

and local governments have 
unconstitutional ordinances 

according to this new standard.
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ensure compliance with 
the First Amendment.
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Provisions to Consider:

Statement 
of Purpose

Signs are considered speech which gives them protections under the First Amendment. For a 
government to regulate speech based on content, the regulations must serve a legitimate or 
compelling government interest such as public safety and be narrowly tailored to address the 
compelling government interest. In the ordinance language or the adopting document, counties 
should state specific reasons for the sign regulations, establishing a compelling government 
interest necessitating the creation of the law and how it is narrowly tailored to satisfy that 
interest. Without a clear statement of purpose with substantial evidence, a content based sign 
ordinance is vulnerable to attacks over its constitutionality. 

For non-content based regulations, a statement of purpose relative to the need for the ordinance 
is also recommended.

Severability 
Clause

Communities have seen their entire sign ordinance thrown out due to the unconstitutionality 
of one specific provision. This may be prevented through a severability clause which states if 
a part of the ordinance is determined to be illegal or invalid, the remainder of the ordinance 
stands on its own and is still enforceable.

Substitution
Clause

Signs can carry a wide variety of messages from those advertising products to signs containing 
political or religious messages. Speech on signs may be categorized as commercial speech, 
speech used in commerce, or noncommercial speech, which is speech concerning politics, 
religion, informational topics, etc.  Counties need to avoid accidently favoring commercial 
speech over noncommercial speech. To ensure inadvertent favoring does not occur, a county 
may consider adding a substitution clause in its ordinance that allows the owner of a sign to 
substitute a noncommercial message for a commercial or different noncommercial message 
without additional approval or permitting.

Election 
Signs

Local governments cannot treat signs differently depending on their content unless there is a 
compelling government interest and the ordinance in narrowly tailored to address that issue.  
Therefore, county governments should avoid creating special exemptions for campaign or 
election signs in its sign ordinance unless there is a compelling government interest in the 
regulation. 

Procedural 
Processes

The processes by which a sign ordinance is implemented and enforced should focus on regulating 
a sign’s medium, not its message. If a county creates a sign permit process, the process should 
be objective and transparent, limiting the discretion of officials. As with its other ordinances, a 
county should strive to create a process that is equitably applied to all residents.  

Drafting an effective and legal sign ordinance is complicated and county 
officials should consult their county attorney’s office to ensure its ordinance is 
constitutional and can withstand legal challenges.

Did you know?
AMC is here to help county officials better 

serve their communities.

Visit www.mncounties.org  
for more information on issues that matter 

most to counties.


